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FREEDMAN, J.

Plaintiffs are institutions that hold insurance policies
issued by defendant MBIA Insurance Corporation (MBIA Insurance),
that along with the other defendants form a conglomerate. By
this plenary action, plaintiffs challenge the restructuring of
the conglomerate in 2009, which the Superintendent of the New
York State Insurance Department had approved. Plaintiffs cléim
that the regtructuring amounted to a fraudulent conveyance that
left MBIA Insurance undercapitalized and potentially unable to
pay out on plaintiffs’ future claims on their policies. The
complaint asserts causes of action for breach of contract, unjust
enrichment, and violation of the Debtor and Creditor Law, and
also seeks a declaratory judgment piercing the corporate wveil.

Defendants contend in a motion to dismiss the complaint that
plaintiffs fail to state causes of action, and that the claims
constitute an impermisgible collateral attack on the
Superintendent’s approval of the restructuring, which plaintiffs
can only challenge in the article 78 proceeding that they have
also commenced. The motion court denied defendants’ dismissal
motion and we reverse.

The following is not in dispute: Before the restructuring,

MBIA Insurance was the wholly-owned subsidiary of defendant MBIA
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Inc., a publicly traded holding company, and defendant MBIA
Insurance Corp. of Illinois (MBIA Tllinois),* an essentially
dormant company, was the wholly-owned subsidiary of MBIA
Insurance. MBIA Insurance, the only active insurer of the three,
was iicensed under Insurance Law article 69 to offer financial
guaranty insurance policies in New York covering securities and
other financial instruments held by its policyholders. Under
each policy, MBIA Insurance promised to pay the policyholder if
the obligor on the covered instrument failed to pay amounts owing
on it. Historically, MBIA Insurance had been the world’s largest
guaranty insurer for municipal bonds and other securities issued
by public entities, and its business had exdlusively congisted of
writing those policies, but in recent years the company had
branched out into providing coverage for “astructured-finance”
products, which are obligations payable from or tied to the
performance of pools of assets (such as mortgage-backed
securities and collateralized debt cbligations). As of the end
of 2008, roughly 70% of MBIA Insurance’s portfolio consisted of
municipal bond policies ($553.7 billion in face amount) and 30%

consisted of structured-finance product policies ($233 billion in

IMBIA Tllinois is now known as National Public Finance Guarantee
Corporation.



face amount) .

Plaintiffs in this action. hold MBIA Insurance policies
guaranteeing payment on structured finance products in
plaintiffs’ portfolios. With the onset of turmoil in the
fiﬁancial markets in 2007, the risk of payment defaults ior
structured-finance products increased, as did MBIA Insurance’s
potential liability under its structured-finance pélicies. The
company’s growing exposure caused the rating agéhcies to
downgrade its creditworthiness. MBIA Insurance stopped writing
new structured-finance policies as of early 2008. |

On February 25, 2008, MBIA Inc. publicly announced its plan
to establish separate business entities to operate its “public,
structured, and asset management businesses.” On December 5,
2008, MBRIA Insurance, on behaif of itgelf and its affiliates,
submitted an application to the Superintendent setting forth its
plan to restructure defendaﬁts’ buginess through a series of
transactions, many of which required the approval or non-
objection of the Superintendent pursuant to various sections of
the Insurance Law.

In its application, which was supplemented and awmended a
number of times through February 16, 2009, MBIA Insurance
proposed the following transactions: First, MBIA Insurance would
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pay a $1.147 billion dividend to MBIA Inc. Second, MBIA
Tnsurance would redeem about a third of its capital stock from
MBIA Inc. and retire it, and in exchange would dive MBIA Inc.
about $938 million more in cash and securities plus all of the
outstanding stock of MBIA Illinois. Third, MBIA Inc. would
transfer the approximately $2.27 billion of cash and securities
it had received from MBIA Insurance for its dividend and stock
redemption, along with the stock of MBIA Illinois, to MBIA Inc.’s
wholly-owned subsidiary, MuniCo Holdings, Inc. (MuniCo Holdings) .
The transfer would change MBIA Illinois fxom a subsidiary of MBIA
Insurance to a subsidiary of MuniCo Holdings. Fourth, MuniCo
Holdings would capitalize MBIA Illinois by contributing $2.085
million of the cash and securities that it had received from MBIA
Inc.

As the final step of the restructuring, MBIA Insurance
proposed that MBIA Insurance and MBIA Illinois would enter into a
complex reinsﬁrance transaction, in which, among other things,
MBIA Illinois would reinsure nearly all of MBIA Insurance’s
policies for municipal bonds and other‘public finance securities
on a “cut-through” basis, meaning that public finance
policyholders could claim directly against MBIA Illinois as well
as MBIA Insurance. In exchange, MBIA Insurance would pay MBIA
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Iilinois about $3.66 billion, which included about $3 billion in
premiums that public finance policyholders had prepaid. Under
the proposal, MBIA Illinois would alsc agree to administer and
service all of MBIA Insurance’s reinsured policies. The end
result of the restructuring was to segregate MBIA Insgurance’s
public finance and structured finance portfolios by having the
newly-capitalized MBIA Illinois take responsibility for the
public finance portfolio, leaving only MBIA Insurance liable for
claims under the structured finance portfolio. |

The Superintendent responded to MBIA Insurance’s application
by letter dated February 17, 2009. After describing the proposed
transactions in detail, the Superintendent issued the following
determinations, among others: First, the Superintendent approved
the MBIA Insurance dividend payment £o MBIA Inc. under Insurance
Law § 4105(a), which required the Superintendent to determine
that MBIA Insurance would “retain sufficient surplus to support
its obligations and writings.h Second, the Superintendent
approved the stock redemption as “reasonable and equitable” to
MBIA Insurance, as reguired under Insurance Law § 1411 (d).

The Superintendent next addressed aspects of the proposed
reingurance transaction which required his permission or non-
disapproval under a number of Insurance Law provisions.
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Sections 1505(a) and 1505{d) of the Insurance Law provide, in
relevant part, that a “domestic controlled insurer” (here, MBIA
Insurance) and “any person in its holding company system” (here,
MBIA Illinois) may enter into a reinsurance transaction upon 30
days advance notice to the Superintendent, if, after considering
(among other factors) “whether the transaction may adversely
affect the interests of policyholders,” the Superintendent does
not disapprove the transaction. In his letter, the
Superintendent specified that, based upon the statutory factors,
he did.not disapprove. The Superintendent also confirmed that
MBIA Insurance would receive full financial credit for the
reingurance arrangsment under Insurance Law §§ 1308 and 6906 (a),
so that it could release all unearned premium, contingency, and
other reserves attributable to the reinsured public finance
policies.

For each approval, non-disapproval or other determination in
the letter, the Superintendent stated that he relied on the truth
of MBIA Insurance’s representations in its application and other
submissions, on the Superintendent’s examination of defendants’
financial condition before the restructuring, and on his analysis
of defendants’ financial condition after the restructuring.

On February 17, 2009, the same day that the Superintendent
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issued his letter, defendants consummated the restructuring
transactions. On February 18, the Superintendent issued a press
release entitled “Department Facilitates, Supervises MBIA Split;
Should Add Capacity to Municipal Bond Insurance Market.” The
press release announced that the Superintendent had overseen “a
transformation of [MBIA Insurance] that effectively splits that
company in two, dividing its assets and liabilities between two
highly capitalizéd insurance companies.” The Superintendent
added that

“[bloth [MBIA Insurance] and [MBIA Illinoisl

will continue to pay all valid claims in a

timely fashion, and both entities will have

sufficient resources to meet policyholder

claims as they come due. Consistent with New

York State Insurance Law, the

[Superintendent] only approved the

transaction after deciding that both

companies would have sufficient statutoxry

capital to meet the letter and spirit of the

Insurance Law. The review and study process

lasted approximately one year.”

In May 2009, plaintiffs commenced this action in which they
assert fraudulent conveyance claims against defendants under New
York Debtor and Creditor Law (DCL) §§ 273, 274 and 276. They
also assert common law claims for breach of the implied covenant

of god& faith and fair dealing and unjust enrichment, and seek a

declaration piercing the corporate veil and holding defendants



jointly and severally liable under MBIA Imsurance’s policies.
The essence of plaintiffs’ allegations is that, through the
business restructuring, defendants had siphoned assets worth
about $5 billion from MBIA Insurance and transferred them to MBIA
Tllinois to limit their exposure to “an ongoing financial crisis
that has made it increasingly likely that MBIA Insurance will
have to pay out billiocns to [pllaintiffs and other holders of
financial guarantee insurance policies written by MBIA
Insurance.” As a result, plaintiffs claim, MBIA Insurance is
insolvent. Plaintiffs asked the trial court to invalidate the
transfer of assets out of MBIA Insurance, or alternatively to
declare that defendants are jointly and severally liable to
plaintiffs under their MBIA Insurance policies. Plaintiffs
claimed thét MBIA Insurance would be unable to meet its future
obligations under their policies, but they did not allege that
the company has failed to pay them on any outstanding claims, or
even that they have suffered any other monetary damages.

On June 9, 2009, in lieu of answering, defendants”ﬁéved to
dismiss the complaint on the ground that plaintiffs’ claimg in
this plenary action are impermissible collateral attacks on the
Superintendent’s approval of the restructuring, which can only be
challenged in an article 78 proceeding, and that the claims fail
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to state causes of action. 8ix days later, plaintiffs filed an
article 78 petition naming the Superintendent ana defendants as
regpondents. Plaintiffs claim that the Superintendent acted
arbitrarily and capriciously, abused his discretion, and exceeded
his authority by issuing the February 17 letter and making the
determinations therein because the restructuring “is not ‘fair
and equitable’ to MBIA Insurance or its structured-finance
policyvholders.” For relief, plaintiffs ask that the February 17
letter be annulled and the Superintendent be directed to
disappxove the transactions at issue. The article 78 proceeding
was assigned to the same Justice that presides over this action.
By decision and order dated February 17, 2010, as corrected
on February 24, 2010, the motion court denied defendants’ motion
to dismiss the complaint in this action. Rejecting the argument
that plaintiffs were collaterally attacking the Superintendent’s
approval, the court held that approval under the Insurance Law
did not “immunize” defendants from claims under the Debtor and
Creditor Law and the common law. The court also émphasized that
the Superintendent had issued the approval letter without giving
plaintiffs and other MBIA Insurance holders notice or an
opportunity to be heard. In additidn, the court found that the
scope of the Superintendent’s review and approval in the letter
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was unclear, and stated that its ruling did not foreclose
defendants from asserting their collateral attack argument in a
summary judgment motion after discovery had been conducted.
Finally, the court rejected defendants’ challenges to the legal
sufficiency of plaintiffs’ allegations.

The three common-law claims should have been dismissed for
failure to state causes of action. For their breach of contract
claim, plaintiffs allege that MBIA Insurance breached an implied
covenant of good faith and fair dealing in its insurance
policies. Plaintiffs do not claim that MBIA Insurance has failed
to make any payment due under the policies, but instead contend
that the company has frustrated an implicit purpose of obtaining
the policieg, namely “to enhance the value and credit rating” of
the covered structured finance products. However, since this
alleged purpose is nowhere reflected in the policies, it cannot
serve as the basis for a claim of breach of contract or breach of
the implied covenant of good faith and fair dealing {(see National
Union Fire Ins. Co. of Pittsburgh, Pa. v Xerox Corp., 25 AD3d
309, 310 [2008], 1v dismissed 7 NY3d 886 [2006] [covenant of good
faith and fair dealing cannot be construed so broadly as to
create independent contractual rights!). The dissent opines that
plaintiffs state a claim by alleging that the restructuring
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increased the chance of default on the insurance policies, but
given that no default has occurred and no monetary damages are
claimed, no breach of a specific contractual provision hés been
made out.

The claim seeking a declaration piercing the corporate veil
and holding defendants jointly and severally liable also fails.
As noted, plaintiffs do not allege that they have suffered injury
because MBIA Insurance hasg not paid any of its obligations under
the insurance policies. Rather, plaintiffs seek a déclaratory
judgment that, should the ohligoré under their insured securities
default in the future, then plaintiffs may look toc MBIA Inci and
MBIA Illinois to satisfy their insurance claimg. In effect,
plaintiffs seek an advisory opinion premised on future events
that are beyond defendants’ control and thus are speculative.
This is not the proper subject of a declaratory judgment claim
(see Cuomo v Long Is. Light. Co., 71 NY2d 349, 354 [1988];
Uhlfelder v Weinshall, 47 AD3d 169, 182 [2007]). Moreover, the
basis for any declaratory judgment would be a finding that the
restructuring was a fraudulent conveyance, in direct conflict
with the Superintendent's determinations.

Plaintiffs also fail to allege particularized statements

detailing fraud or other corporate misconduct that would warrant
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piercing the corporate veil, especially since defendants were
formed for legal purposes and engaged in legitimate business (see
Sheri&an Broadcasting Corp. v Small, 19 AD3d 331, 332-333

[2005]). Plaintiffs do not claim, for instance, that any of
defendants were the mere alter egos of another or that the
corporate formalities were disregarded. Plaintiffs complain of
the actions of the defendant corporations, but do not claim that
any of them were not legitimate entities organized for legitimate
purposes. Thus, plaintiffs’ allegations are insufficient to make
out a claim that MBIA Inc., through its domination of MBIA
ingsurance, abused the privilege of doing business in the
corporate form to perpetrate a wrong or injﬁstice against
plaintiffs “such that a court in equity will intexvene” (id.; see
also Ward v Cross County Multiplex Cinemas, Inc, 62 AD3d 466
f20091 ).

Plaintiffs also fail to state a cause of action for unjust
enrichment, a quasi-contractual claim based on the principle that
a person should not be allowed to enrich himself or herself at
the expense of another (see IDT Corp. v Morgan Stanley Dean
Witter & Co., 12 NY3d 132, 142 [2009]). Plaintiffs do not allege
that they have conferred some benefit upon MBIA Inc. and MBIA
Illinois at plaintiffs’ expense. Rather, their contention is
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that those companies hold assets that, “in eguity and good
consciencé, should bé returned to MBIA Insurance,” which is
insufficient to allege an unjust enrichment claim (see IDT Corp.,
12 NY3d at 142).

The remaining causes of action, undexr the Debtor and
Creditor Law, should have dismissed as improper collateral
attacks on the determinations that the Superintendent made in the
exercige of his regulatory authority. “The Superintendent of
Insurance, as the head of the Insurance Department of the State
of New York, has been given full authority to supervise and
regulate the business of insurance of insurance in this State”
(Blue Cross & Blue Shield of Cent. N.Y. v McCall, 89 NY2d 160,
163 [1996]; szee also Insurance Law §§ 201, 301). The
Superintendent periodically examines the affairs of every insurer
doing business in New York (Insurance Law § 309), and upon
determining that an insurer lacks sgsufficient assets to honor its
commitments to policvholders, the Superintendent may initiate
insclvency proceedings under article 74 of the Insurance Law (see
Corcoran v Ardra Ins. Co., 156 ADR2d 70, 73 [19%0], affd 77 Nyzd
225 [1990], cert denied 500 US 953 [1991]).

The appropriate vehicle for challenging a determination by
the Superintendent is a proceeding brought under CPLR article 78
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(see CPLR 7801; Insurance Law § 326 [specifying that
determinations of the Superintendent are subject to judicial
review in an article 78 proceedingl]; Matter of City of New York
{Grand Lafavette Props. LLC], 6 NY3d 540, 547 [2006] ; Sohn v
Calderon, 78 NY2d 755, 767 [1991]; Matter of Lewis Tree Serv. v
Fire Dept. of City of N.Y., 66 NY2d 667 [1985}). A plenary
action that seeks the overturn of the Superintendent’s
determination, or challenges matters that the determination
necessarily encompasses, constitutes “an impermissible ‘indirect
challénge’” to that determination (Fiala v Metropolitan Life Ins.
Co., 6 AD3d 320, 321 [2004], quoting Chatlos v MONY Life Ins.
Co., 298 AD2d 316, 317 [2002], Iv denied 99 NyY2d 504 [2003]).

In Fiala, this Court upheld the dismissal of statutory and
commén~law claims that policyholders had brought against the
issuing insurance company and its directors for consummating the
company’s convergion, or “demﬁtualization,” from a mutual life
insurance company to a domestic stock life insurance company,
after the Superintendent had approved the demutualization plan
under Insurance Law § 7312 (6 AD3d at 321-322). This Court found

that the dismissed claimg constituted impermissible collateral
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attacks on the Superintendent’s determination.?

The attempt to distinguish Fiala on the ground that the
Superintendent approved the demutualization plan after notice to
policyholders and a public hearing is not sound, given that the
application and approval process for the restructuring did not
violate iaﬁful administrative procedure. In any event,
plaintiffs have not been deprived of the opportunity to be heard,
since their article 78 proceeding enables them to challenge the
Superintendent’s approval and the restructuring. The dissent’s
concern that, without notice, plaintiffs might have missed the
deadline for filing the article 78 proceeding, is not relevant
here.

By their first, seccond and third causes of action,
plaintiffs allege that the restructuring was a fraudulent
conveyance under DCL § 273 because MBIA Insurance did not receive
fair consideration for transferring its assets, under DCL § 274

because the transfer left MBIA Insurance with unreasonably small

2The motion court’s assertion that, in Fiala, this Court only
upheld the dismissal of claims alleging that the insurer
defendants violated provisions of the Insurance Law was nistaken.
This Court alsc upheld the dismissal of claims for breach of
contract, breach of fiduciary duty, and fraud as impermissible
collateral attacks on the Superintendent’s determination (Fiala,
6 AD2d at 322).
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capital, and under DCL § 276 because d@fendanté actually intended
to hinder, delay, and defraud MBIA Insurance’s structured-finance
policyholders. These allegations directly conflict with the
Superintendent’s determination, based on an analysis of
defendantg’ financial condition after the restructuring, that
MBIA Insurance would retain “sufficient surplus to support its
obligations and writings” and that the transaction was fair to
MBIA Insurance’s policvholders. Further, plaintiffs seek to
reverse the dividend, stock redemption and reinsurance
transactions that cémprise the restructuring, notwithstanding
that the Superintendent specifically approved those transactions.
Accordingly, the only appropriate vehicle for plaintiffs’ claims
ie their proceeding pursuant to CPLR article 78.

The dissent contends that, because plaintiffs seek damages
or a declaration that defendants are jointly and severally
liable, they raise matters that the Superintendent did not
congider. But since plaintiffs are not claiming that MBIA
Insurance presently owes them any payment under the structured
finance policies and have not suffered any damages, they neither
seek any monetary relief nor state é viable cause of action for a
declaratory judgment. Moreover, all of plaintiffs’ allegations
in the complaint necessarily conflict with the Superintendent’'s
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broad determination that the restructuring is fair to MBIA
Insurance policyholders and that the company remains solvent.?
The dissent also claims that the allegation that the
restructuring was a fraudulent conveyance would not conflict with
the Superintendent's determination because the MBIA Insurance
application was submitted and the determination was igsued before
the restructuring (i.e., the allegedly fraudulent conveyance)
took place. But that contention is belied by the near-
simultaneity of these events and the substance of the
determination. MBIA Insurance last supplemented its application
on February 16, 2009, the Superintendent issued its determination
that the restructuring transactions would be fair to defendants
on February 17, and the transactions occurred later the same day.
Finally, plaintiffs never claim, as the diszsent maintains,
that defendants deliberately misled the Superintendent about
their finances and the effect of the restructuring to obtain the
Superintendent’s approval. At most, plaintiffs allege that while

MBIA Inc. has “claimed publicly that its internal projections

3Since the Superintendent’s determination about the
restructuring is comprehensive, the analysis of the United States
District Court in Aurelius Capital Master, Inc. v MBIA Ins. Corp.
(695 F Supp 2d 68 [2010}) does not provide a basis for
maintaining this action.
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show that MBIA Insurance is still solvent,” it admits in other
public filings that such projections are the result of “an
inherently uncertain process” and that there was no assurance
that its estimates were accurate. If plaintiffs are contending
that the Superintendent based his determination on bad
information and projections, they should explore the factual
bases for the determination in the article 78 proceeding to which
the Superintendent is a party.

Accordingly, the orders of the Supreme Court, New York
County (James A. Yates, J.), entered February 18, 2010, March 2,
2010 and March 5, 2010, which denied defendants’ motion to
dismiss the complaint, should be reversed, on the law, with
costs, and the motion granted. The Clerk is directed to enter

judgment in favor of defendants dismissing the complaint.

All concur except Tom, J.P. and Abdus-Salaam,
J. who dissent in part in an Opinion by
Abdus~Salaam, J.
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ABDUS-SALAAM, J. {(dissenting in part)

I would modify, on the law, only to the extent of dismissing
the cause of action for unjust enrichment, and would otherwise
affirm.

This action alleges fraudulent conveyances under New York
Debtor and Creditor Law, breach of contract and unjust
enrichment. Plaintiffs hold financial guarantee insurance
policies issued by defendant MBIA Insurance Corporation (MBIA
Insurance), a wholly owned subsidiary of MBIA Inc., that cover a
wide variety of “structured-finance” products, such as mortgage-
backed securities. Under the policies, MBIA Insurance
unconditionally and irrevocably promised to make payments if the
obligors on the insured underlying instruments failed to pay.

In December 2008, MBIA Inc. submitted an application to the New
York State Insurance Department that sought approval to carry out
various transactiong as part of a restructuring. In February
2009, the Insurance Department issued a letter approving and/or
not disapproving and/or not objecting to certain aspects of the
proposal. The application was not made upon notice to plaintiffs
or any other policyholders of MBIA Insurance.

The restructuring involved an integrated series of related-
party transfers, including MBIA Insurance paying a $1.147 billion
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dividend to MBIA, Inc.; MBIA Insurance transferring‘$938 million
of cash and securities, as well as 100% of the common stock of
MBIA Illinois {(a wholly-owned and controlled subsidiary of MBIA
Insurance) to MBIA Inc.; and MBIA Inc. transferring the cash and
securitieg received from MBIA Insurance to MBIA Illinois.*t

In what plaintiffs describe as one of the largest fraudulent
conveyances in history, involving more than $5 bkillion in assets,
plaintiffe allege that “[i]ln an unlawful attempt to escape MBIA
Insurance’ s coverage obligations to [pllaintiffs and‘other
politholders, [d] efendants executed a series of fraudulent
cdnveyances, in breach éf MBIA Insurance’s contracts, to transfer
MBIA Insurance assets in MBIA Illinois - an entity that
[d] efendants structured to be free from liabilities or other
obligations to [pllaintiffs.” Plaintiffs further allege that
defendants intentionally “ensured that, regardless of the fate of
MBIA Insurance, MBIA Inc. will continue to own {and its senioxr
management will continue to be handsomely paid to operate) a new
insurance business financed using assets stripped out of MBIA

Insurance and shielded from its creditors” and that MBIA Inc.’'s

plaintiffs allege that in the frauduient restructuring, MBIA
T1linois became a wholly owned and controlled subsidiary of
another entity that, in turn, is a wholly owned and controlled
subsidiary of MBIA Inc.
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CEQ publicly acknowledged that one of the restructuring
objectives “was to weaken MBIA Insurance soO much that structured-
finance policyholders like [pllaintiffs would be pressured to
‘cut a settlement today’ and surrender their policies for a
fraction of their former values.”

plaintiffs allege that the restructuring left MBIA Insurance
und@rcapitaliz@d and insolvent; that the improperly transferred
assets are no longer available to pay claims of plaintiffs and
other structured-finance policyholders, expesing them to
potentially billions of dollars of losses; and that the
restructuring drove MBIA Insurance’s credit rating from
investment-grade to six steps below investment grade into junk
territory. ‘Th@ complaint seeks to set aside the allegediy
fraudulent tranéfers, or in the‘alternative, a declaration that
MBIA Inc., MBIA Insurance and MBIA Illinois are jointly and
severally liable to plaintiffs under plaintiffs’ insurance
policies, or an award of damages.

The motion court correctly rejected defendants’ argument
that this action must be dismissed as a collateral attack on the
Superintendent’s determination to approve and/or decline to
disapprove the transactions. While defendants assert, and the
majority agrees, that plaintiffs’ attempt te have the

23



restructuring transactions set aside is an impermissible
collateral attack on the Superintendent’s actions, as noted
above, plaintiffs also seek damages or alternatively, a
declaration that defendants are jointly and severally liable to
plaintiffe under the policies. This alternative demanded relief
concerns matters that clearly were not considered by or passed
upon by the Superintendent, and may be outside the scope of any
review that would be undertaken by the Superintendent and beyond
the Superintendent’s authority. Indeed, no financial
determination by the Superintendent would be digposgitive of the
cauges of action'pursﬁant to the Debtor and Creditor Law because
the timing of the relevant financial analysis is distinct. The
restructuring application was filed with the Superintendent in
December 2008 and the determination issued in February 2009,
prior to the alleged fraudulent conveyances, whereas ™[ulnder
traditional fraudulent conveyance rules, the solvency test is to
be conducted at the time of the conveyance” (In re Best Prods.
Co., Inc., 168 BR 35, 54 [SD NY 19941, affd 68 F3d 26 [2d Cir
1995]) .

Additionally, plaintiffs allege that defendants misled the
Superintendent regarding defendants’ financial condition and the
impact that these transactions would have on MBIA Insurance and
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its policyholders. While the majority notes that plaintiffs
neither specifically make this allegation nor name the
Superintendent as a party to this action, it is evident from a
reading of the allegations of the complaint and the record in
opposition to the motion to dismiss that this is one of the
claims. For example, plaintiffs allege that “MBIA Inc.’'s
projections have been demonstrably unreliable in the past

MBIA Tnsurance’s loss estimates on multi-sector collaterized debt
obligations increased from $1.7 billion on December 31, 2008 to
$1.9 billion as of March 31, 2009.” .MBIA Inc. filed its
restructuring application in December 2008 and the Superintendent
igssued his determination in February 2009, the time frame
identified by plaintiffs as when the debt obligations projected
by MBIA Inc. were significantly underestimated.

The Superintendent’s.determination expressly states, several
times, that the approvais were issued in reliance on the truth of
the representations and submissions of defendants. The
majority’s quibble that plaintiffs don’t specifically allege that
defendants deceived the Superintendent elevates form over
gsubstance. In determining a motion to dismiss pursuant to CPLR
3211, the court must “accord plaintiffs the benefit of every
possible favorable inference, and determine only whether the

25



facts as alleged fit within any cognizable legal theory” (Leon v
Martinez, 84 NY2d 83, 87-88 [1594]).

The salient point here is that it does not follow, as the
majority posite, that because the Superintendent’s determination
about the restructuring was “comprehensive,” this action is an
impermissible collateral attack on that determination, when
plaintiffs havé alleged, for example, that MBIA Inc.’s loss
estimates on debt obligations, relied upon by the Superintendent,
were unreliable and grossly inaccurate. There is no prcof at
this stage of the litigation, in the context of a CPLR 3211
motion addressed to the pleading, that the Superintendent was
aware of the alleged misrepresentations and violations of the
Debtor and Creditor Law that purportedly occurred here (see Fiala
v Metropolitan Life Ins. Co., 6 AD3d 320, 321 f20041). Here, in
contrast to Fiala, none of the causes of action are properly
dismissed pursuant to CPLR 3211. As was noted by the
District Court in Aurelius Capital Master, Inc. v MBIA Ins. Corp.
(695 F Supp 24 68 [SD NY 2010]), a case similar to this one,
brought as a class action by other policyholders against the MBIA
defendants concerning the same allegedly fraudulent conveyances,
“[elven where a claim challenges the sufficiency of a plan
approved by the Superintendent, . . . the preclusive effect of
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the Superintendent’s decision is necessarily limited by the scope
of the Superintendent’s review” (id. at 74). In Aurelius, the
District Court concluded that “[b]ased solely on the approval
letter, and without the benefit of any discovery, the scope of
the Superintendent’s approval is insufficiently clear for the
Court to hold that Plaintiffs’ claims must fail as a matter of
law. Defendants may instead raise the collateral attack defense
at summary judgment, as Fiala contemplates” (id. at 75) .

Wnile defendants assert that the Superintendent contemplated
all of plaintiffs’ allegations in making his determination,
defendants have not demonstrated that the Superintendent took
into account the issues raised by plaintiffs} egpecially
considering that plaintiffs had no opportunity to be heard by
the Superintendent regarding these transactions. As noted above,
the Superintendent has expressly stated that the approvals were
igsued in reliance on the truth of the repre8¢ntations and
submissions of defendants. The policyholders had no notice or
opportunity to contest the “truth” of the MBIA defendants’
submigsions to the Superintendent.

Significantly, in Fiala (6 AD3d 320 [2004], supra [involving
demutualization of an insurance company]), as well as other cases
cited by defendants where plenary 1awsuitsuagainst private
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parties were dismissed as collateral attacks on an administrative
agency’s determination, there was notice and a hearing or other
opportunity to participate in the process (see e.g. Steen v
Quaker State Corp., 12 AD3d 989 [drilling permit issued by
Department of-Environm@ntal Congservationl]; Brawer v Johnson, 231
AD2d 664 [1996] [bank demutualization]; Matter of East N.Y. Sav.
Bank Depositors Litig., 145 Misc 24 620 [1989], affd 162 AD2d 251
{1990] {bank demutualization}).

Furthermore, defendants’ argument that plaintiffs wmay only
propefly raise these claims in the article 78 proceeding which
plaintiffs commenced, is unavailing. Whether the Superintendent
had a rational basis for his determination to approve/not
disapprove'the transactions{ based upon the iﬁfoxmation provided
to him by defendants, without any input by plaintiffs, is a
distinctly different matter from plaintiffs’ allegatiocn in a
plenary action that defendants committed fraudulent conduct and
violated the Debtor and Creditor Law, esgpecially where plaintiffs
claim that the Superintendent was intentionally misled by
defendants regarding MBIA Insurance’s financial condition and the
impact that thé transactions would have on MBIA Insurance and its
policyholders.

Notably, none of the cases cited by the majority in which an
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article 78 was determined to be the sole remedy, involved a
situation such as the one here, where the agency held no hearing
or afforded affected personsian opportunity to be heard or
otherwise provide input regarding the determination. And in
Fiala (6 AD3d 320 [2004], supra ), relied upon by the majority,
thig Court permitted the plaintiffs to press the claim that
certain defendants had accorded a large policyholder preferential
treatment in the course of the demﬁtualization by allocating it
exceszive shares, “since there [was] no indication that the
Superintendent was aware of the alleged excessive allocation at
the time he passed upon the Plan” (6 AD3d at 321). While the
majority notes that plaintiffs do not claim that the
Superintendent violated lawful administrative procedure by
failing to provide notice and an opportunity to be heard, this
migses the point - - that plaintiffs had no notice, and no
opportunity to be heard, is pertinent to what was considered by
the Superintendent. That plaintiffs have commenced an article 78
proceeding, where the standard of review is limited to whether
rhere was a rational basis for the determination, does not

require dismissal of this plenary action, which does not even
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seek relief from the Superintendent.?

Regarding defendants’ arguments directed to the sufficiency
of the pleading, I agree with the majority’s conciusion that
plaintiffs have not stated a cause of action for ugjust
enrichment by alleging that MBIA Inc. and MBIA Illinois should
return assets to MBIA Insurance, in that plaintiffs did not pay
premiums to MBRIA Inc. and MBIA Illincis, and thus cannot allege
that these entities have been unjustly enriched at plaintiffs’
expense (IDT Corp. v Morgan Stanley Dean Witter & Co., 12 NY3d
132, 142 [20091). However, the remaining causes of action should
be sustained.

In asserting the claim for breach of contract premised upon
a breach of the implied covenant of good faith and fair dealing,
by alleging, among other things, that MBIA violated the covenant
by substantially reducing the likelihood that MBIA Insurance will
be able to pay its policyholders, plaintiffs have pfoﬁeriy

alleged that defendants took steps that “will have the effect of

2Tn the absence of notice of the proceedings before the
Superintendent of Insurance, it was merely fortuitous that these
plaintiffs learned of the adverse determination within the four-
month statute of limitations period. If the majority’s position
is accepted, the nonparty who learns of an adverse determination
after the expiration of the statute of limitations would be left
without a remedy.
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destroying or inijuring the right of {plaintiffs] to receive the
fruite of the contract” (Palton v Educational Testing Serv,, 87
NY2d 384, 389 {1995] (internal quotation marks and citation
omitted); see also MBIA Ins. Corp. v Countrywide Home Loans,
Inc., 2009 NY 8lip Op 31527(U) [2009] *19-[where in a case
brought by MBIA, the motion court held that MBIA had adequately
stated a claim for breach of the implied covenant of good faith
by alleging that defendant “exercised its discretion in bad faith
to deprive [plaintiff] of the fruits of the agreements and
unfairly shifted the risks of default and delinquencies to
MBIA”]} .

While the majority concludes that the claim for a
declaratory judgment and piercing of the corporate vell must be
dismissed on the ground that it seeks an advisory opinion- on
future events that may never occur, the cases cited by the
majority involve declaratory judgments regarding the potential
implementation of an emergency plan that was subject to future
approval by a federal agency (Cuomo v Long Is. Light Co., 71 NY2d
349 [19881), and the possibility of being granted a newsstand
license and then potentially being regquired to reimburse a
franchisee (Uhlfelder v Weinshall, 47 AD3d 169 [2007). In
contrast, the alleged domination of the corporation and abuse of
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the corporate form has already occurred here.

Furthermore, it i1s not “necessary that aﬁ ungatisfied
judgment first be obtained to pierce the corporate veil.” (Chase
Manhattan Bank (N.A.) v 264 Water St. Assoc., 174 AD2d 504, 505
[1991]: see also Ross v Stuart Intl., 275 AD2d 650 [2000]).
Plaintiffs have made “sufficient allegations to sustain a cause
of action to pierce the corporate veil by alleging that the
individual defendant dominated and controlled the corporation and
caused the corporation to make fraudulent conveyances” (Chase
Manhattan Bank (N.A.) v 264 Water St. Assoc., 174 AD2d at 505).

The majority holds that plaintiffs’ claim that MBIA Inc. and
MBIA Insurance share senior management p@rsdnnel igs insufficient
to show MBIA Inc has abused the privilege of doing business in
the corporate form. However, plaintiffs allege much more than
domination by MBAI Inc. For example, plaintiffe allege that MBIA
Ingsurance received “no value whatsoever in exchange for its
$1.147 billion dividend of cash and securities paid to MBIA
Inc.”; that “MBIA Insurance also received no value whatsoever in
exchange for transferring away the additional $938 million and
the 100% of MBIA Illinois’ common stock that it had owned [and]
although MBIA Inc. gave MBIA Insurance shares of MBIA Insurance’s
own common stock, those shares were worthless pieces of paper to
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MBIA Insurance because, both before and after this transaction,
MBIA Insurance was a wholly owned and controlled subsidiary of
MBIA‘Inc.”; and that as a result of the fraudulent restructuring,
“WMBIA Illinois now holds claims-paying assets that support the
municipal-bond business, but that cannot be reached by
s;ructuredvfinance policyholders such as [pllaintiffs (absent the
relief sought in this action)”, all in order to enrich MBIA,
Inc., with resulting injury to plaintiffs.

“The party seeking to pierce the corporate veil must
establish that the owners, through their domination, abused the
privilege of doing business in the corporate form to perpetrate a
wrong or injustice against that party such that a court in equity
will intervene” (Matter of Morris v New York State Dept. OF
Taxation & Fin., 82 NY 135, 141, [1993]). “Veilwpiefcing-is a

fact-laden claim that is not well suited for summary judgment
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regsolution” (First Bank of Ams v Motor Car Funding, 257 AD2d 287,
294 [1999%]), much less for resolution on a pre-answeyr, pre-

discovery motion.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JANUARY 11, 2011

e

CLERK
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